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DECISlON

Modern Systems International has noc satisfied the statutory
requirements of Section 8-205(1) and (3) of the Labor and
Emplo)ment Article (formerfy Section 20(S) (5) (i) and (iii) of
the Maryfand Unemplol.rnent Insurance Law) regarding services
performed by specific safes representatives as contained
wit.hin the agency's audits report. These individuals' earnings
were in covered emplolrment at this employer, Modern Systems
lnternational-, and the employer would have been required to
report. such wages for Maryfand Unemployment Insurance
purposes.

The decision of the Special Examiner is affirmed.
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FIND]NGS OF FACT

The employer filed a timely appeal to an agency det.ermination
which hefd that certain individuafs were employees of Modern
Systems InCernationaf and not independent contractors wiE.hin
the meaning of section 2o(g) (6) (i) (ii) (iii) of the Maryland
Unemplolnnent Insurance Law.



Modern systems lnternational operates a coffection service.
This organizatsion has been a Maryfand corporation since 1971.
The employer seeks individuals to act as sales representatives
to market its "Accounts Receivabfe Control System".

Based on a finding by an agency field auditor, Ms. Eileen
Plaine, Harry M. Friedman, Assistant. Supervisor, Field
Investigation and Audit, completed an agency deLermination
holding that Ms. Plaine's findings were valid and that the
indiwiduals identified in her audit are to be considered
employees of Modern Systems International . They are not to be
considered as independent contractors.

The special Examiner finds that during the audit period in
question, each of the individuals identified in the audlC were
iubject to minimaf controf by the employer. At the inception
of their empfoyment, the employer representative conducted a
one-day training seminar. These individual"s were advised as
to a specific method co use in order to effectively sell t.he
employer's "Accounts Receivable Contro] System". In addition,
thL employer provided these individuals with either an audio
or video cassette tape which discussed a proper selling
t.echnj-que. Written materiaf was also distributed to these
individual s .

Additionally, from time to time, the employer would provide
these sales representatives with names and addresses of
perspective cf ients .

The Special Examiner finds that all sales work performed by
these individuals occurred outside of the employer's business
Iocation.

The Special Examiner further finds that the employer was not
able to substantiate, by the submission of any evidence, that
any of tshese individuafs were customarily engaged in an
independently established trade, occupation, profession or
business of the same nature as that involved in the service in
question, during the period encompassed by the agency's audit.
in addition, each individual was subject to a non-competicion
cfause. Such non-competsition cfause was conEained within the
written agreement E.hat they execuEed with the employer. This
'r covenanE not to compete'I extended for a six-month period from
the date of their termination.

None of the individuals mentioned in the agency audit had
obtained the necessary Iicense, required by the state of
Maryland, in order to act as a sales representative for the
employer.



Additionally, the employer set the minimum price at which
their producc could be sold to a perspective client.

CONCLUSIONS OF LAW

In order for services performed by these sales representatives
to be exempt- under the Maryland Unemplo).menE Insurance
Statute, aIl three sections of 20 (g) (5) (i) (ii) (iii) must be
satisfied.

section 2o(g) (6) (i) (ii) (iii) of the Maryland Unempfoyment
Insurance Stat.es:

,'20 (g) (5) : Services performed by an individuaf far wages or
under any contract of hj-re shalt be deemed to be employment
subject to Ehis article, irrespective of whether the
common-Iaw relationship of master and servant exists, unless
and until it is shown to the satisfaction of the Secretary
thaE:

(i) That individual has been and wifl continue to be
free from concrof of direction over the performance
of those services, both under his contract of
service and j"n fact; and

(ii) The service is either outside the usual course of
Ehe business for which that service is performed, or
Ehat Ehe service is performed outside of all the
places of business of the enterprise for which the
service is perf ormed,' and

(iii) The individual is customarily engaged in an
independentLy estabfished trade, occupaEion,
profession or business of the same nature as that
involved in the service in question. "

The Special Examiner finds that each of t'hese sales
representatives had not been free from control or direction
ov-er at least a portion of their performance ' Specifically,
each had been subject to one day of training, each had been
provided names and addresses of prospective clients, and the
-mployer set the minimum price at which their product coufd be
sold to a prospective client.

Since it was determined tha! each individual performed the i r
respective safes work outside afl of the places of business of
the enterprise for which the service is performed, Ehe
employer is held to have met this portion of the statutory
requl rement .

However, the employer was unable to substantiate, by any
evidence, that any of these individuafs were customarily
engaged in an independently established trade, occupation,
profession or business of tthe same nature as that invo]ved in
Ehe service in question. AdditionalIy, none of these



individuals maintained the necessary license, required toperform their sares representative work, ds requireid by thestate of Maryland; and each individual was Jubject to aspecific non-competition clause as detailed in tfr6ir written
agreement with the employer.

Therefore, since the emproyer has failed to meet Section
zo (g) (6) (r) and (iii) of the Maryrand unemproyment fnsuranceLaw, the speciar Examiner wirl find that servites performed bythese sa]es representatives, during the period endompassed bythe_audi-t report, are within covered employment. Thelr wageswould have had to have been reported for Maryrand unemploymEnt
Insurance purposes.

The agency's Revj-ew Determj-nation #7641 will be affirmed.

DEC]SION

Modern systems rnternational has not satisfied the statutory
requirements of Section ZO (g) (6) (i) and (ij_i) of the ttarylani
unemproyment rnsurance Law regarding services performe-d byspecific sales representatives as contained within th;
agency's audit report. These individuars' earnings were incovered employment at this employer, Modern Systemsrnternational, and the employer would have been requirLd toreport such wages for Maryland Unemployment fnsurance
purposes.

Therefore, the agency, s
affirmed.
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